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In the second place, however, from, another
point of view this "original package doctrine" is
only an extension of the immunity from state taxa-
tion established in M'Culloch vs. Maryland for in-
strumentalities of the National Government. It
thus reflects the principle implied by that decision:
where power exists to any degree or for any pur-
pose, it exists to every degree and for every purpose;
or, to quote Marshall's own words in Brown vs.
Maryland, " questions of power do not depend upon
the degree to which it may be exercised; if it
may be exercised at all, it may be exercised at the
will of those in whose hands it is placed.3' The at-
titude of the Court nowadays, when it has to deal
with state legislation, is very different. It takes the
position that abuse of power, in relation to private
rights or to commerce, is excess of power and hence
demands to be shown the substantial effect of
legislation, not its mere formal justification.1 In
short, its inquiry is into facts. On the other hand,
when dealing with congressional legislation, the
Court has hitherto always followed Marshall's bold-
er method. Thus Congress may use its taxing

1 See Justice Bradley's language in 122 U. S., 326; also the more
recent case of Western Union Telegraph Company vs. Kan., 216
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